BIDDING REQUIREMENTS AND CONDITIONS DSP-98-14B
1.0  Purpose.  The purpose of this provision is to preserve the original bid records of the successful bidder (hereinafter referred to as the "contractor") and subcontractors with subcontracts on bridge items exceeding $200,000, and the engineers' final estimate and calculations used to compute the final estimate for this project.  This provision will only apply to bridges over the Mississippi and Missouri Rivers.
2.0  Escrow of Bid Records.
2.1  Escrow of Contractor's Bid Records.  The contractor shall escrow the original documents, or suitable copies, of all bid records used by the contractor to prepare their bid.  The contractor's bid records shall include all documents as specified in section 2.4 of this provision.  The records shall be placed in escrow with an approved banking institution or bonded document storage facility (hereinafter referred to as a "document depository") in Jefferson City.  As an alternative, a contractor having their principle place of business within the state of Missouri may escrow their own bid records.  Should the contractor escrow their own bid records, then all risk of loss, damage or destruction shall be the contractor's.  Should any bid records be lost, damaged or destroyed so as to be unavailable or unusable, the provisions of section 2.9.2 shall apply to preclude use of records or to bar the claim as provided in section 2.9.2.
2.2  Escrow of Subcontractor's Bid Records.  If the successful bidder's proposal is based upon subcontracting any part of the work, the successful bidder shall then require each subcontractor with subcontracts in which the total value of the bridge items exceeds $200,000 to comply with the requirements set forth in this provision for the contractor.  The bid records of the subcontractor shall be submitted at the same time as the contractor's bid records in separate, marked containers.  A separate affidavit  as required by section 2.6 of this provision shall be signed by the individual subcontractor and shall accompany the subcontractor's bid records.
2.3  Escrow of Commission's Records.  The original documents, or suitable copies, of the engineers' final estimates and calculations used to compute the final estimate will be escrowed by MoDOT.
2.4  Bid Records.  In addition to the bid records as defined in Sec 101 of the standard specifications, the contractor shall furnish the schedule or order of work and the personnel and equipment loading plans developed for bidding purposes.
2.5  Submittal of Bid Records.  Representatives of the contractor shall submit their bid records to the Commission's Secretary in one or more containers suitable for sealing, measuring no more than 13 1/2 inches [34.29 mm] by 20 inches [50.8 mm] by 29 inches [73.66 mm], no later than 4:00 p.m. on the fifth (5th) business day following award of the contract by the Commission.  The contractor's container(s) shall be clearly marked "Bid Records" and show on the face of each container the contractor's name, address, vendor number, date of submittal, project number, job number, route and county.
2.6  Submittal of Affidavit.  Each entity set out in section 2.0 of this provision shall submit an affidavit on a form furnished by the Commission, signed under oath by the representative(s) authorized to execute the affidavit, listing each bid record submitted by author, date, nature and subject matter.  The affidavit shall attest to the following: (1) that the affiant has personally examined the bid records;  (2) that the affidavit lists all the records relied upon by the contractor in preparing their bid, or in the case of the Commission, all the records relied upon by the engineer in computing the final estimate; (3) that all such records are included in the sealed container(s); and (4) that no record was developed, prepared or altered subsequent to the date the contractor delivered their sealed bid to the Commission's Secretary.
2.7  Verification.
2.7.1  Upon delivery of the contractor's original bid records to the office of the Commission's Secretary in Jefferson City, authorized representatives of the Commission and the contractor will meet at MoDOT support center building to verify the legibility of the documents and completeness of the documents listed in the inventory as described in the affidavit(s).  The documents to be escrowed will be sequentially numbered at the time of the inventory, and those numbers will be recorded on the inventory.  If a discrepancy is found, the contractor's representative shall, within three business days, provide the document as a supplemental to the escrow or provide a written response which explains why the document is unavailable or will not be provided.  When a document needs to be added to the escrow, then representatives from both parties will meet at an agreed upon date and time at the document depository, or in the case of the contractor escrowing their own records, at the MoDOT Support Center building to add the document to the escrow. 
2.7.2  When the Commission determines, based upon the representation by the contractor in the affidavit, that the documents provided are complete, the Commission's representative(s) will immediately place the complete records and affidavit in one or more containers and will seal each such container in the presence of the contractor's representatives.  The representatives of the Commission and the contractor will then deliver the sealed containers to the document depository selected by the Commission for placement in a safety deposit box, vault or other secured accommodations.  If the contractor elects to escrow their own records, the sealed container(s) will be delivered to the contractor's secured location by the contractor's representative.
2.8  Duration and Use.  The sealed documents and the original affidavits will remain in escrow without access by either party until deemed necessary by the Commission or the contractor to assist in the resolution of claims, contract terminations or litigation (collectively called a "claim").
2.8.1  Representatives of the contractor and the Commission will be allowed to jointly make copies of the escrowed documents.  All original documents will then be resealed and placed back in the document depository or the contractor's secured location.  
2.8.2  In the event of a claim, the original documents will remain in escrow.  The Commission representatives may obtain and retain possession of copies of the contractor's escrowed bid documents.  At the final resolution of litigation and exhaustion or conclusion of all appeals which could be brought as a result of the litigation, subject to the provisions of section 2.8.4, the Commission will promptly return all copies of the escrowed documents to the contractor.
2.8.3  Should the contractor be the escrower of the bid records and shall fail after written notice to open the escrow container(s) to representatives of the Commission and permit copying of the records, the provisions of section 2.9.2 shall apply to bar use of the records and the claim.
2.8.4  If the contractor should execute a binding release of all claims and potential causes of action related to the contract, which shall include all potential or pending claims or litigation which the contractor could possibly bring, for itself or any subcontractor or supplier, arising out of or relating to the contract, the Commission will inform the contractor in writing, with a copy to any depository with escrowed records for the project, that the escrow is terminated.
2.9  Refusal or Failure to Provide Bid Records.
2.9.1  Failure to provide a complete set of bid records or the required affidavit within the time specified shall constitute cause for the award of the Commission contract on this project to the contractor to be voided.  The check or bid bond provided by the contractor in accordance with Sec 102.9 of the standard specifications shall be retained by the Commission as liquidated damages to compensate for the actual losses and delay the Commission will incur in awarding the contract to another bidder or in delaying the project.  Delete Sec 103.3 of the standard specifications and substitute the following:
103.3  Return of Bid Guarantee.  The bid guarantee, whether check or bid bond, of the low bidder will be retained until all bidding records have been escrowed by the contractor in accord with the terms of the bidding documents, the contract has been executed by the successful bidder, all insurance requirements met, and satisfactory contract bond furnished.  The check of the low bidder will then be returned.  If the bidder fails to comply with any of these requirements within the time allotted, the bid guarantee will be retained by the Commission as liquidated damages to compensate for the actual losses and delay the Commission will incur in awarding the contract to another bidder or in delaying the project.  The proposal guarantee of the second low bidder will be retained until the Commission has determined that the award will not be made to the second low bidder.  If errors or irregularities appear in the bid of either of the two apparent low bidders which create doubt as to the status of such bid, the bid guarantees of other bidders may be retained.  When the two lowest bidders have been definitely established, the checks of the other bidders will be returned.  Any bid bond furnished as a bid guarantee will be returned only upon request of the bidder furnishing it.  If an award is not made, all checks will be returned to the bidders.
2.9.2  In accordance with the contractor's affidavit or revised affidavit, representing that their sealed container(s) placed in escrow contains all the material relied upon, developed or used in preparing the bid, the contractor agrees it will be precluded and specifically waives their right to introduce in evidence any bid records in any claim or litigation arising out of or relating to the contract which the contractor did not escrow.  This waiver includes secondary evidence of the contents of the contractor's bidding records or evidence based in whole or part upon assumptions employed by the contractor in development of the bid or derived from them.  Additionally, if during any claim or litigation arising out of or relating to the contract, it is discovered that bid records material to an issue were not escrowed by the contractor, that portion of the claim or litigation to which those bid records relate shall be noncompensable and nonsubmissible.
2.10  Confidentiality of Bid Records.
2.10.1  The contractor's bid records and affidavits in escrow are and will remain the property of the contractor.  The Commission has no possession of, interest in or right to the bid records unless written notification of a claim, defined in section 2.8 of this provision, is received and Project Operations has determined in writing that access to the records is necessary.  Subject to the provisions of section 2.10.3, the bid records and all copies made by the Commission will be returned to the contractor at the final resolution of litigation or final resolution of all claims for adjustment and execution of a binding release.  In the event of a claim, any employee of the Commission who is involved in the claim review or in reviewing the facts related to the claim is authorized to have access to the bid records.  Consultants who are used or retained by the Commission in the design of the project or in the evaluation of the claim will also have access to the documents, but will be limited by a need to know the contents of them.  The Commission will employ its best effort to ensure that the bid records will remain confidential from any third parties not having a need for access in resolution of a claim. The Commission employees or retained experts/consultants by the Commission will be prohibited from viewing, inspecting, copying, taking or otherwise using such records for personal or private benefit or for any other purposes beyond those for which they have been authorized by the Commission, the Chief Engineer, the claims committee or its legal counsel.  The Commission will require any employee and consultant accessing escrowed records to sign a confidentiality statement acknowledging the confidentiality of the records.
2.10.2  Copies of the contractor's bid records will be used by the Commission in the event of a claim.  The bid records, when they are being used by the Commission, will be protected from disclosure because they are in the possession of and will be only used by the Commission for litigation or claims resolution.  As a result, the contractor's escrowed bid records are not subject to review or disclosure pursuant to Chapter 610, RSMo.
2.10.3  This provision shall not prohibit the disclosure of any bid records to appropriate federal or state law enforcement authorities relating to the investigation of a possible federal or state criminal offense or civil violation which may have been committed.  The escrowed documents may be reviewed by state or federal law enforcement authorities, or by state or federal administrative agencies pursuant to consent by a party to this agreement, lawful search warrants, subpoenas, civil investigative demands, any lawful court order or in compliance with a statute or regulation.
3.0  Responsibilities of the Document Depository.
3.1  The document depository is not an arbiter for any disputes which may arise between the contractor and the Commission involving the release of documents in the escrow or any other related dispute between the parties.  If the document depository receives an order from any Missouri circuit or appellate court having lawful jurisdiction, the document depository will fully comply with the terms of that order regarding the distribution or disbursement of the documents it is holding is escrow.  The document depository will be released from any liability to any party if the document depository has reasonably complied with the terms of the escrow agreement.  If the document depository has any concerns about its authority to release escrowed documents, it may require a party to obtain a joint release from the Commission and the contractor, or an order from a court authorizing the release of the documents.  Disputes may only be brought in the Circuit Court of Cole County, Missouri, as provided in Sec 105.17 of the standard specifications.
3.2  The document depository may require any persons who appear as representatives of the Commission or the contractor to produce sufficient identification of their status before releasing either the copies of the escrowed documents or the original escrowed documents.
3.3  Use of the term "Commission" in this provision when referring to acts of persons is not by way of limitation.  Rather the Commission may act through employees of MoDOT in the performance of this provision.
4.0  Cost and Escrow Instructions.  The cost of the escrow will be borne by the Commission if a third party document depository is used or by each party escrowing their own records.  This cost will only include the cost of the establishment and the maintenance of the escrow with the document depository.  The Commission and the contractor will each be responsible for their own costs incurred for the following items: any time involved in compiling the escrowed documents, conducting and preparing the inventory of documents, traveling to the office of Commission's Secretary to establish the escrow or to the document depository to review or inventory the escrowed documents, reviewing the documents in the event of a claim, photocopying the documents, and any related activities which result from the use of the escrowed documents.  The Commission will provide escrow instructions to the document depository by a contract consistent with this special provision.
